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About Fams

Fams is the NSW peak body that represents the child protection NGO early intervention

and prevention sector.

Children and family’s safety, health and wellbeing are at heart of all our work. Fams is
dedicated to ensuring that children and families receive the support they need through
evidence-informed, outcomes-based service delivery. We champion government and

sector accountability and work to influence positive policy outcomes.

We collaborate closely with Government, policy and decision-makers, non-government
organisations, academic institutions, peak bodies, the family and community services
sector, Aboriginal Community Controlled Organisations, and groups supporting diverse
communities. Our advocacy focuses on securing better policies and resources for

children, young people, families, communities, and the services that support them.

Acknowledgement of Country

Fams acknowledges the Traditional Owners of Country throughout New South Wales and
their continuing connection to lands, waters and communities. We pay our respect to First

Nations people, and to Elders past and present.

We recognise the significant overrepresentation of First Nations children and young
people in contact with the child protection system and commit to driving reform that

keeps First Nations children and young people safely with family, kin and community.

This acknowledgement is wholeheartedly endorsed by the Fams Board.



Infroduction

We welcome the opportunity to make this submission to the Committee on Community
Services and we commend the Parliament for referring the Human Rights Bill 2025 to
inquiry. Our perspective is deliberately focused. We do not attempt to address every right
in the Bill. Instead, we bring a child protection and early intervention lens to the provisions

most relevant to the children, families, and communities our sector supports every day.

Fams supports the enactment of a Human Rights Act for New South Wales. A well-drafted
Act will mandate public authorities to consider human rights of children before they act,
legitimise victims of harm, and uphold the rights of the most vulnerable residents of NSW.
For children, young people, and families, this represents an opportunity for their best
interests to be prioritised by a statutory system that has contributed to perpetuating
disadvantage. This is especially true for those children and young people who are yet

unable to advocate for themselves.

A Human Rights Act will only deliver better outcomes for children and their families if the
rights that protect them are drafted with precision. Vague or conditional language in the
provisions dealing with children and families risks entrenching exactly the practices the

Act should be guarding against. We therefore ask the Committee to integrate the

amendments laid out in our submission.

A comprehensive summary of all our recommendations can be found on page 12.



Child Protection: Why a Human Rights Act
Matters

This Bill represents an opportunity for the early intervention and prevention child
protection sector to see a shift in the way the rights of a child and their caregivers are
protected. A Human Rights Act must change how decisions are made before a child
protection concern even reaches a court. It also represents an opportunity to shift the
culture of our statutory responses to children towards supporting them earlier rather than

responding only after harm has occurred.

Child protection in NSW is a system of consequential decisions made under pressure.
Decisions are made whether to investigate, to remove, to restore, or to provide early and
dignifying supports. Clarifying the positive duty of public authorities would help ensure
every government agency must consider a child's rights to safety, inclusive of the cultural
rights of First Nations children who remain overrepresented in our systems. This Bill
represents an opportunity to further shift the nature of child protection and community
services towards supportive and earlier intervention approaches that prevent harm before

it occurs.

Crucially for our sector, arights framework reinforces the direction in which NSW child
protection policy is already moving. The “active efforts” reforms in child protection
legislation require caseworkers to take genuine, practical steps to keep a child safely with
family before removal is considered.' A Human Rights Act gives that policy direction a
constitutional anchor: least-intrusive intervention, proportionality and the best interests
of the child stop being matters of policy that can quietly erode and become rights that

decision-makers must actively weigh.
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Thisis the lens we ask the Committee to apply to the children’s and families’ provisions.
The test is not whether the words sound protective, but whether they will, in practice,

push the system towards earlier support and away from unnecessary separation.

Breaking down silos through positive duty and earlier

intervention

Fams asks the Committee to give explicit attention to systems abuse. By systems abuse
we mean the harm experienced by children and families that is caused or compounded by
the systems and institutions meant to support and protect them. This can occur either
through inaction via issues such as systemic gaps in servicing, or it can also take the form
of direct harm such as the issues seen in the Justice system where the victims of violence

are at times misidentified as perpetrators.

Systems abuse is distinct from the harm the child protection system exists to prevent but
can be equally as damaging if it leads to adverse experiences for a child. A Human Rights
Actis, properly designed, a safeguard against systems abuse. The positive duty requires
authorities to actively consider rights rather than process families through default
pathways. The interpretive provision requires the Care and Protection Act to be applied
compatibly with minimally intrusive, child-centered principles that discourage
unnecessary intervention. There is an express need for complaint and remedy pathways to
provide the accountability that is currently missing when a system, rather than an
individual, causes the harm. Fams recommends that the Committee’s report acknowledge
systems abuse expressly and ensure that the Act can operate as a protection against

instances where the system infringes on these rights.

Families do not experience the service system as the system is organised. A family in
distress may be simultaneously engaged with child protection, a health service, a housing
provider, education, and the justice system. Each operates under its own legislation,
thresholds, and organisational culture. The points at which these systems fail families is

the gap between them. This could be a missed referral, information not shared (or shared



with bias), and/or the avoidance of responsibility in the belief that another agency is
responsible. This fragmentation is not an administrative problem or an issue of eligibility
criteria. It is a significant cause of children falling through gaps and of families being
escalated to statutory intervention when earlier, coordinated support would have

prevented it.

A Human Rights Bill is one of the few instruments capable of addressing this at a structural
level through the mechanism of requiring a positive duty from public authorities. When a
health service, a school, and child protection are each bound to act compatibly with the
same set of human rights they are, for the first time, accountable to a common standard.
The rights of a child to be safe and cared for should not be the sole responsibility of any
one government agency. Clarity on the need to uphold the rights of a child and young
person within this Bill will ideally mandate genuine cooperation between NSW's

fragmented service systems.

For our sector this is the single most important systemic opportunity in the Bill. We

therefore make two recommendations directed at it:

Recommendation: The Act should be explicit about positive duty in strong, legally binding
form and apply this across all relevant systems (e.g., health, education, housing, child
protection) without carve-outs that allow statutory systems to opt out of rights-based,
coordinated practice. A duty that binds Child Protection, but not all other systems would

reproduce the very silos the Act should dismantle.

Recommendation: The Act should link this positive duty to the definition of “active efforts”

in the Care and Protection Act, with early intervention approaches being a priority.

Strengthening the protection of children
The provisions dealing with the rights of children are the heart of this submission. We
have three recommendations about specific sub-clauses which could help ensure that it

prioritises the wellbeing and safety of children, young people and their families.



The meaning of “protection” (children’s provision, sub-clause 1a)

The children’s provision guarantees a child the “protection” needed by the child and in the
child’'s best interests. Our concern is that “protection” is undefined, and in the child
protection context, the term carries a dangerous ambiguity. We would want it to be
expressly clear that “Protection” should mean the supportive, preventive measures that
keep a child safe within their family (what is referred to as “active efforts")instead of

being misunderstood to be child removal or other statutory interventions.

This is not a hypothetical concern. The conflation of “protection” with removal and
surveillance is one of the principal drivers of the overrepresentation of First Nations
children in the Out-of-Home Care system that the present DCJ reform agenda’ is trying to
correct. An undefined right to “protection” without anchoring its meaning risks being used

to justify the very removals it should be preventing.

Therefore, Fams recommends that “protection” be defined, or qualified in the Act or its
explanatory material, so that it is expressly aligned with the “active efforts” framework in
the Children and Young Persons(Care and Protection) Act 1998. On that alignment, the
protection owed to a child includes the active, practical efforts required to preserve and,
where safe, restore the child’s family relationships. The Act should make explicit what
Article 3 of the United Nations Convention on the Rights of the Child already requires: that

the best interests of a child is the primary consideration.

Recommendation: Fams recommends that section 18, 1(a) provide genuine clarity about
the meaning of the term “protection”, with supportive and minimally invasive approaches

to be prioritised over late and reactive responses such as child removal.
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Clarifying or Removal of “if applicable” Section 18, (1)(c)

18 (1Xc) qualifies a child’s right with the words “if applicable”. We are concerned that this
ambiguous qualifier risks undermining the rights it seeks to protect. The term“If
applicable” may cause decision-maker to treat the right as conditional when there is
insufficient specification of the conditions. A right that applies only “if applicable” may end
up being infrequently applied, if at all. This is especially the case as it will be adults, not
children who decide when these provisions are applied in the first instance. This ambiguity
needs to be resolved to ensure that the vested interests of adults and the broader

statutory system do not outweigh the rights of children and young people.

If the qualifier is intended to address a genuinely limited circumstance, that circumstance
should be specified. If it is not, the words should be removed. Fams recommends that “if
applicable” be deleted or replaced with language that defines precisely and narrowly when
the right is engaged, so that the protection is not left to the discretion of the very authority

whose conduct it is meant to govern.

Recommendation: Fams recommends that section 18, 1(c) be strengthened by removing
or defining the qualifier ‘if applicable’ to ensure that this does not lead to undermining the

rights of a child.

“Due weight”, the child’s voice and accountability Section 18(1)(d)

Sub-clause 1(d) provides that a child’s views are to be given “due weight”. The issue is that
“Due weight”is a standard without a mechanism. It tells a decision-maker that a child’s
views matter, but it imposes no obligation to seek those views, no obligation to give them
weight in any demonstrable way, and no means of holding a decision-maker to account

when a child is not heard.



Children involved in the child protection system are among the people least able to
enforce their own rights. Article 12 of the Convention on the Rights of the Child requires
not merely that children’s views be weighed, but that children be assured the right to
express those views freely and have them given due weight in accordance with age and
maturity.® An effective right requires two things the current Bill lacks: a positive obligation

to hear, and an accountability obligation to show that the act of hearing occurred.

Fams recommends that the provision be strengthened so that there is a positive,
enforceable obligation on decision-makers to give children a genuine opportunity to
express their views with appropriate support. There is also a need for an express
accountability requirement that decision-makers record and demonstrate how a child’s
views were considered in reaching a decision that affects the child. A mandate to listen,

paired with a mandate to accountability is necessary to reduce ambiguity.

Recommendation: Fams recommends that section 18(1)d) is clearly linked to the
participation duty on public authorities in section 49, with guidance on how compliance is
demonstrated. We recommend that there is further strengthening of this obligation to
create accountability for decision-makers to respond to the views of children and young

people.

Protection of families and domestic and family violence:

Section 19

Section 19 recognises the family as a fundamental unit of society entitled to protection.

Fams supports this recognition of family. Child safety is our sector’s core purpose, and a




broad, inclusive understanding of “family”; one that encompasses kinship, and non-nuclear

family is aligned with the values of our sector.

We raise one issue that the Committee should not leave unresolved: how this clause
interacts with domestic and family violence. The protection of family, and the protection
of an individual within that family, can come into direct tension. Where a parent is using
violence, the “protection of the family” as a unit cannot be allowed to operate against the
safety of a child or of a victim-survivor. A perpetrator should not be able to invoke a right
to family protection to resist intervention that is necessary to keep a child or parent safe

from violence.

This Act needs to provide clarity about instances where the rights of a child and young
person override the protection of their caregiver, because it will arise constantly in
practice. Fams recommends that the Act, or accompanying interpretive guidance, make

clear that:
« theright to protection of the family does not displace the rights to life, to security
and to freedom from violence of any family member;

« whererights are in genuine tension, the safety and best interests of a child, and the

safety of a person experiencing domestic and family violence, are paramount; and

« “family”is to be understood in a way that protects family members from violence
and coercive control, nor in a way that shields the conduct of a person using

violence.

Greater certainty is needed to prevent clause 19 being misused in the cases where the

consequences are the highest.

Recommendation: Fams recommends that Section 19 is reviewed to clarify that the

protection of the family does not infringe on the rights of children.
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The limitation period : Section 71(d)

71(d) sets the period within which a complaint or proceeding may be brought. We are of the
view that this proposed period is too short. The harms in consideration here are serious
harms. Systemic failures (such as systems abuse) and the conduct of public offices
frequently do not become apparent in the short term. Patterns emerge over years, records
surface late, and the people most affected are often children who are in no position to

identify or act on a breach when it occurs.

A short limitation period would, in practice, immunise exactly the systemic and
institutional conduct that this Act should hold to account and disproportionately affect
children. Fams recommends that the limitation period be extended to a minimum of five
years, and preferably up to ten years, reflecting the sensitive and often delayed nature of
these matters and the circumstances of children who may not be able to exercise their
rights immediately. Further exceptions should be considered complaints about instances
that have occurred prior to turning 18 to ensure that these limits do not obscure harm to

children and young people.

Recommendation: Fams recommends that Section 71(d) is reviewed to extend to periods
that are more inclusive of the needs of children and young people who may not be able to

report harm within the proposed timeframes due to age or other reasons.
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Summary of Recommendations

Fams recommends that the Committee on Community Services support the Human Rights

Bill 2025, subject to the following refinements:

1. Famsrecommends that the Act should be explicit about positive duty in strong,
legally binding form and apply this across all relevant systems (e.qg., health,
education, housing, child protection) without carve-outs that allow statutory
systems to opt out of rights-based, coordinated practice. A duty that binds Child
Protection, but not all other systems would reproduce the very silos the Act should
dismantle.

2. Famsrecommends that the Act should link this positive duty to the definition of
“active efforts” in the Care and Protection Act, with early intervention approaches
being a priority

3. Famsrecommends that section 18, 1(a) provide genuine clarity about the meaning
of the term “protection”, with supportive and minimally invasive approaches to be
prioritised over late and reactive responses such as child removal.

4. Famsrecommends that section 18, 1(c) be strengthened by removing or defining
the qualifier if applicable’ to ensure that this does not lead to undermining the
rights of a child.

5. Famsrecommends that section 18(1)d)is clearly linked to the participation duty on
public authorities in section 49, with guidance on how compliance is demonstrated.
We recommend that there is further strengthening of this obligation to create
accountability for decision-makers to respond to the views of children and young
people.

6. Famsrecommends that clause 19 is reviewed to clarify that the protection of the
family does not infringe on the rights of children.

7. Famsrecommends that clause 71(d)is reviewed to extend to periods that are more
inclusive of the needs of children and young people who may not be able to report

harm within the proposed timeframes due to age or other reasons.

12



Conclusion

Fams welcomes the introduction of the Human Rights Bill 2025 in NSW and supports its
passage. For the children, young people, and families who access the services we
represent, this Bill represents a genuine opportunity. It is the prospect of a system that is
required to consider their rights before it acts, that supports families earlier rather than
waiting to respond to preventable harms, a system that works to bridge its own arbitrary
gaps instead of allowing children to fall between them. Most importantly, it gives hope that

the system will be held to account when it causes harm.

The fulfilment of this opportunity requires absolute clarity about the positive duty of our
systems to support children as early and inclusively as possible. This is the intent of the
recommendations we have set out: to ensure that the children and young people of NSW
have their rights enshrined to grow up safely in strong families and in supportive

communities.

Fams would welcome the opportunity to give evidence to the Committee and to work with
the Committee and our colleagues in the sector on the provisions discussed in this

submission.
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